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IN FHECDURT OF COMMON PLEA
LICAS COBABYTOUNTY, OHIO L

STATE OF OHIO 77 3721 D 2 )1 CASENO. CR-06-01348

)
Plaintifgo, " "1 75 0 URT COURT OF APPEALS NO. CL-06-1393
L HE UL i)
v. ClLiidi L UOUMY  JUDGE GENE ZMUDA
)
THOMAS W. NOE )  THOMAS W. NOE’S MOTION FOR A
) NEW TRIAL
Defendant. )
)}  (RVIDENTIARY HEARING REQUESTED)

Thomas W. Noc hereby moves the Court, pursuant to Ohio Crim. R. 33, for a new llrial on
the grounds of juror misconducl, Because of this misconduct, Mr, Noe's conviction must be
vacated under the United States and Ohio Constitutions, as cxplained in the attached
memorandum.

Respectfully Submitted,

LY

Wilkam €. Wilkinson (0933228)

0. Judson Scheaf, 1T (0040285)

Craig A, Calcaterra (0070177)
Thompson Hine LLP

41 South High Street, Suite 1700
Coluntbus, Ohio 43215

(614) 469-3200

(614) 469-3361 ([ax)

William. Wilkinson@Thormpsontline.com
Jud.RcheafoThompsonHine.com
Qraig.Cz'.{catmm(?ﬁ.’[‘homnson]“linc.com
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IN THE COURT OF COMMON PLEAS

L.UCAS COUNTY, OHIO
5TATE OF OHIO ) CASE NO. CR-06-01348
)
Plaintiff, ) COURT OF APPEALS NO. CL-06-1393
}
v, )  JUDGE GENE ZMUDA
}
THOMAS W, NOE } MEMORANDUM IN SUPPORT OF
) THOMAS W, NOK’S MOTION FOR A
Defendant. )} NEWTRIAL
)
} {(EVIDENTIARY HEARING REQUESTED)

Y. STATEMENT OF THE FACTS

Mr. Noe was indicted on February 11, 2006 in 2 33-count indictrment alleging violations
of Engaging in a Pallern of Corrupt Activity (Count 1), Theft (Counts 2, 4,6,8, 10,12, 14,106,
18, 21 and 30), Money Laundering (Counts 3, 3, 7.9, 11,13, 15,17, 19, 20 and 31), Tampering
with Records (Counts 22-29) and Forgery (Counts 32-33).

On Mr. Noc's motion, the Court consolidated Counts 4,6,8,10,12, 14, 16 and 18 into
one count of theft, Count 2. The State nolled Count 21 before irial.

Mr. Noe's trial began on October 10, 2006, Before closing argument, the State polled
four forgery counts {Counts 47, 50-51 and 53). (T. 4016.) Counls 22-23 were amended to
change the datc to March 15, 2005. (T. 4017-4018,) As part of its prior consolidation of the
theft charges, the Court amended Count 2 10 include the time period from March 15, 1998
{hrough September 15, 2003, and to allege thal Mr. Noc stole an amount in excess of $100,000,
(T. 4015-4016.)

The jury returned a verdiot on November 13, 2006, Mr. Noe was found guilty of
Engaging in a Pattemn of Corrupt Activity (Count 1), twa counts of Theft (Counts 2 and 30), four

counts of Money Laundering (Counts 7, 13, 17 and 20), four lesser included counts of
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Tampering with Records (Counts 22, 24-26) and eighteen counts of Forgery {Connts 32-46, 48-
49 and 52).

Mr. Noe was acquitted of seven cours of Money Laundering (Counts 3,5,9 11,1519
and 31) and four counts of Tampering with Records {(Counts 23, 27-29). Thus, of the original 33-
count felony indictment, Mr. Nac was uitimately convicted of 25 felony counis and 4
tnisdemeanars.

On November 20, 2006, the Court sentenced Mr. Noe to a term of 18 years of
incarceration in an Ohio penitentiary, to be served consceutively with a federal sentence of 27
months for a prior conviction, The trial court fined Mr. Noe $139,000, and also requived him to
make restitution in the amount of 13,747,000 und to pay $2,979,402.89 in relmbursement to the
State as costs of his prosecution,

Mr. Noe timely fited his appcal on December 15, 2006. On February 25, 2008, the
record was transmitted to the Court of Appeals.

1L LAW AND ARGUMENT

A, Mg. NOE Hap A Rugut To HAvE His CASE DECIDED BY A FAIR AND IMPARTIAL
JURY,

The Sixth Amendment to the United States Constitution mendates that “in all criminal
prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury.”
Gee also: Section 10, Article T, Ohio Conslitution, (cstablishing the right to “a speedy public trial
by an impartial jury.”) Beyond {his, the United States Supreme Court has intcrpreted the Due
Process Clause of the Fourteenth Amendment to the United States Constituttion as requining that
4 defendant acoused of a state criminal violation be tried beforc & pancl of fair and impartial
jurors. Duncan v. Louisiana (1968), 391 L8, 145.

The right to trial by jury does not just require a fair and imparlial jury, but also a verdict
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pased upon the evidence adduced at tria} and the procecdings in open courl. “The verdict

reached by a jury in a criminal trial must be based solely on the evidence and argument presented

in open court,” Stare v. Taylar (1991), 73 Ohio App.3d 827 (ciling Patterson v. Colorado

(1507), 205 U.S. 454)("“[t]he theory of our system is that the conelusions 1o be reached in a case

will be introduced only by evidence and argument in opeh court, and not by any outside

influcnce, whether private talk or public print.”) Mr. Petiniol’s alfidavit (attached as Bxhibit A)

establishes that all of these constitutional principles were violated during Mr. Noe's trial,

B. UNDER CRIM, R, 33, MR, NOE 1$ ENTITLED To A NEw TRIAL BECAUSE THiE JURY’S
VERDICT WAS PREDICATED QN OUTSIDE INFLUENCES AND DECIDED BY JURORS WHO
VioLATED THEIR OATUS,

Crim.R. 33(A) provides Lhat a new trial may be granied for “[mjisconduct of the jury”
that materially affects the defendant’s sgubgtantial rights.” Moreover, Crim.R. 33(K)(4) states, in
relevant part, that “[a] misdircction of the jury” constitutos grounds for a new trial il “the
defondant was or may have been prejudiced thercby.”

“The Supreme Court of Ohio has held that a now {rial may be granted for the misconduct
of the jury when the substantial rights of the defendant have been materially affected.” State v,
Lewis (1993), 67 Ohio gy 3d 200: Stare v. Hipkins (1982}, 09 Ohic $t.2d 80; See: R.C. § 2945.79;
Crim.R. 33. If a juror refuses to consider the evidenoe or forms an opinion as o the puili or
inocence before all the evidence is presented, such activily constitutes juror misconduct.

Taylor, 73 Ohio App. 3¢ 831 (citing Carr v. State (1920), 22 Ohio App. 78; Busick v. State

(1850), 19 Ohio 198; and Stare v, Curter (1890), 11 Ohio Dec.Rep. 123)

A claim of jury misconduct requires a two-step inquiry. First, there must have been
misconduct by a juror. Second, the court must determine whether such misconduct materially

affecied the defendant’s substantial rights, Taylor, 73 Ohio App.3d at 833,
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M. Petiniot’s alfidavit demonstrates how Mr, Noe's worst pightmares about his ability o
Loceive a fair trial in Lucas County came true.” M. Petinjot affidavit provides a disturbing
glimpse into the deliberations thal took place in Mr, Nog's case:

1. The jury did not reach a verdiet based upon the cvidence adduced at trial. Instead,

numerous jurors ignored their oaths, and found Mr. Noe puilly of multiple

oftenses just to end the trial (Petiniot Aff. at U 3ay,

2. The jurors felt overwhelmed by the amount of material that they were expecled to
go through and were confused (7d.);

3. The jurors felt that the public would question them if they did not retum a verdict
alter only a few days of deliherations (/d.);

4. Some of the jurors [elt they had an obligation to convict (Jd.),
5. Some of the jurors, including Mr, Petiniot, gave up, and did net vole their

i conscience (fd.); and
6. Oric of the jurors was watching press coverage about the trial, and ancther juror
reprimanded her for doing so. (Petiniot AT at 4 3b.) This incident was not
i brought to the Court’s atiention.

7. The jury was aware of newspapor advertisements regarding Tim LaPointe’s
business that were not admitted into evidence. (Peliniot Affat ¥ 3c.)

Importantly, Mr. Petiniot related how he violated his juror oath, stating:
1, myself, did that on the charge of engaging in a patiern of corrupt activity. [was
convinced that the State had not presented evidence to eslablish Mr. Nog's guilt, but
voted guilly just to end the deliberations. I should have signed the verdiet form to show
what I really belioved, that Mr. Noc's guilt had not been proven. (Petiniot Aff at 4§ 3a}

Mr, Petiniol’s conduct must be evaluated in lipht of the instructions provided by the {rial court at

the conclusion of the case. Prior Lo deliberations, the jury was instructed, in relevant part:

I Mr, Noe originally moved for a chenge of venuz on nuy 19,2006, The trial court denied his motion on July 3,
2006, Mr. Now repeatedly supplemented his Motion for Chenge of Venue, cafaloguing the unceasing media altack
on liim before and during: his (rial. Mr, Noe supplumented his Morion for Change of Venue with articles and G
filed on May 19, 2006, August 31, 2006, Sepiembey 22, 2006, Novemyer |1, 2006, Novembar 20, 2006, and
December 11, 2006,
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«w % % Your duty {5 confined to the determination as to whether the State has proven cach
and every element of cach and every offense against Mr. Noe by evidence beyond a
reasonable doubt, * ¥

* % % |t {s your duty to carcfully weigh the evidence, to decide all the disputed qucstions
of fact, and apply the instruetions of the Court to your findings, and to render your
verdicts aceordingly.
Now, irr fulfilling your duty, your efforts must be to afrive at a just verdict. Consider all
the evidence and make your findings with intelligence and impartiality, and without bias,
sympalhy, or prejudice, so that both the State of Ohio and the dslendant may feel (hat
their case was fairly and impartially tried.
Now, al the commencement of this case, each of you took an oath o abide by the Court’s
instructions, and cach of you will recall my daily admonitions 1o avoid daily media in this
case. In what will be my Jast admonilion in this respeet, you must not ailow anything that
happens outside of this couriroom to afiect your decision. You must not ict any bias,
sympathy, prejudice, media characterizations, or public opinion influence your decision.
% # # Fach of you must decide this case for yoursel, but you should only do so after
discussion and consideration of the case with your fejlow jurors, Do not hesitale to
change an opinion if convinced that it is wrong. Howcver, you should not surrender an
honest conviction in arder to be congenial or to reach a verdict solely because of lhe
opinion of other jurors. * * *
(T, 4340-4343, attached as Exhibit B.)
The Sixth Amendment to the United States Constitution and Scction 10, Article | of the
Ohio Constitution guarantee a criminal defendant the right to have his case heard by a fair and
impartial jury. Yet, Mr. Petiniot, the jury foreman, described how Mr, Noe's jury simply did not
perform its duly, and, as a result, Mr. Noe was convicted of offenses that the State did not prove,
C. Mr. NOE I8 ENTITLED TO A NEW TRIAL UNDER THE YAYLOR TEST.
The first prong of the Tuylor test requires that there must have been misconduct by a
juror, Taylor, 73 Ohio App.3d at 833. Nothing can be more compelling that Mr. Petiniot, the
jury foreman, admitting that he did not perform his duty as a juror. (Petiniot AfF. atq 3a.) Mr,

Petiniol admitted that he voted guilty with regard to the Engaging of a Pattern ol Corrupt

Aclivity count just fo end deliberations. (/d.) By his own admission, Mr. Petiniot did not find
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Mr. Noe guilty becausc the State Trad satisfied its burden of proving each and every clenient of
the Bngaging of a Pattern of Corrupt Activity charge by evidence beyond a reasonable doubl.
(1d.} Inslead, he voled guilty just to end Lhe case, and violated the trial court’s instructions to
decide the case fairly and impartially, and to not surrender honeslly held opinions, (T. 4340,
4342-4343,) He was not alone, Mr, Petiniot explained how other jurors gave up and went along
with others just to end the casc. {Petiniot AfT. at ¥ 3a.)

Further, the jury improperly considered how Lhe public would react if they did not retum
a timely guilty verdict. (/d.) In doing so, they violated the portion of the trial court’s
{nstructions where the trial court indicated that the jury must not “let any bias, sympalhy,
prejudice, media characterizations, or pubtic opinion influgnce your decision.” (T. 4342))

The media presence cven found its way into the jury room, with at lcast two jurors being
aware of the its coverage. Despite the daily admonitions from the Court, at lcast one of the
jurors walched the TV coverage. (Patiniot Aff, at ¥ 3b.) The jury also saw advertisements
regarding Tim LaPoinie’s rare coin buginess that had not been introduced into evidence.
(Petiniot Aff, a1 §3c; Attached as Exhibit C.)

The second prong of the Taylor test requires that the court determine whether such
miscondust materially affectad the substantial rights of the defendant. Taylor, 73 Ohio App.3d
at 833, Mr. Noc's substantial rights were effected in a number of ways: 1) his conviction was
not based upen the evidence adduced at trial, but instead outside considerations; 2) some of the
jurors felt that they had an obligation to convict Mr. Noe, and. therefore denied him a fair trial;
and 3) he is serving 10 years for a crime that the jury [oreman, Mr, Petiniot, believes was not
proven by the State. See: 2929.14DY(3Xz). In shorl, My, Noe may very well be sitting in prison

becausc the jury did not do its job.

)

P, 01/58
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D. CONCILUSION

Mr. Nog moved for a change of venuc because he belicved that no jury would be ablc to
impartially examine his case in the midst of a media firestorm designed 1o vilify him, He was
ripht. Mr. Petiniot's affidavit reveals that the jury was unprepared for and overwhelmed by the
task they were vested with. When it came time to decide Mr, Noc's fate, the jury turned ils focus
to outside considerations, not the evidence adduced at trial. In doing 50, the jurors violaled their
paths.

Our jury system wifl not work if jurors ure unwilling to examine the evidence fairly and
jmpartially and decide the case as they are instructed, Because Mr. Noe’s jury viclated its dutics,
its verdict is invalid. As such, Mr. No¢ must be granted a new trial so that all Ohio citizens can
be nssured that one of (he most findamenlal constitutional protections—the right to @ Jury triale-
will be respected.

Respectfully Submitied,

A

Wikam C, Wilkinson (0033228)

0. Judson Scheaf, [11 (0040285)
Craig A, Calcaterra (0070177)
Thompson Hine LLP

41 South High Street, Suite 1700
Columbus, Ohio 43215

(614) 469-3200

(614) 469-3361 (fax)

William. Wilkinson@ ThompsonHine.com
Jud,Scheal@Thompsonlline.com
Craje.Caleaterra@@ThompsonHing com
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John R, Mitchell (0066759)
Thompson Hine LLP

3900 Key Center

127 Public Square

Cleveland, Ohio 44114-1291

(210) 566-5847

(216) 566-5800 ({ax)

John Mitchell@Thompsonkine.com

Altorncys {or Thomas W, Noe
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CERTIFICATE OF SERVICE

‘The undersigned certifies that a true copy of the forcgoing Delendant Thomas W. Noe's
\ r . .
Motion for a New Trial was served this _Z‘ ' day of August, 2008, via hand-delivery, to the
Lucas County Prosccutor’s OF fice, Lucas County Courlhouse, Adams and Bnic Streels,

Toledo, OH 43624,

;\rﬂttorncy for Thomas W. No¢
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[N THE COURT OF COMMON PLEAS
LUCAS COUNTY, CHIO

STATE QF OHIO )  CASENO. CR-06-01348
)
Plaintiff, )  JUDGE THOMAS L OSOWIK
)
V. )
) AFFIDAVIT OF JAMES PETINIOT
THOMAS W, NOE )
)
Defendant. )
STATE OF OHIO )
COUNTY OF LUCAS } 88

Affiant, James Petiniof, of full age and having been duly sworn, states a3 follows:

1. I was the foreman of the jury in the case entitled Statc of Ohio v, Thomas W, Noe, CR-
06-0134R tried in the Lucas County Court of Common Pleas, Judpe Thomas Osowik conducted
the trial and it commenced on October 10, 2006, The jury setumed a verdict on November 13,
20086,

2, As part of my dutics as jury foreman, I presided over the jury's deliberations.

3, During the course of the trial, T noticed (hat a number of violations that ocowrred while
the jury was deliberating:

a. The jury did not deliborate and reach a verdict based upon the cvidence presented
at trial. 1, and the rest of the jury, felt overwhcimed by the numerous exhibits that
we were expected to go through. The jury had difficulty di pesting the massive
arount of materials admitted as exhibits. We were confused. Afier a couple of
days of floundering with this material, the jury felt that the public would have
questions about them if they did not come back with a verdict soon. By theend, a
couple of the jurors felt they had an obligation to convict and just wanted to get it
over with. In the end, a couple of jurors gave up and sald they would just go
along with what the others decided. 1, myself, did that on the charpe of engaging
ina pattern of corrupt activity. 1 was convinced that the State had not presented
evidence 1o establish Mr. Noe's guilt, but voted guilty just to end the
deliberations. I should have signed the verdict form to show what T really
betieved, that Mr. Noe™s guilt had not been proven. We jpnored our juror oaths
and suceumbed to the pressure to convict Mr. Noe, not because of the evidence,
but just to get the case finished.

b. One of the younger jurors indicated that she had watched TV stories about the
trial. Another juror reprimanded her for watching TV,

P, 05/5-0
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C. The jury was exposed lo a newspaper advertisement regarding Tim LaPointe,
indicating that Mr, Laloints was in business Tor himsclf selling rare coins. This
advertisement was in cne of the newspapers in the jury room and was not
admitted into evidence,

4. Since the trial ended, [ learned that State made 2 profit on its investments in the coin
funds. If this information had been made available to the jury, it would have influenced our
verdict.

3. M. Noe does not deserve 18 years in prison for committing {he offenses of which he was
convicted. I ihought Mr. Nog's sentence is much harsher than it should have been,

FURTHER THE AFFIANT SAYETH NAUGHI- %‘A}j

EM(&‘S PETINIOT

Sworm to before me on this

LIt day of iy, 2008

Notary Public 657 T

THELMA J. AREND
i Nogary Publ, State of Obo
My Commlssion Explres 10/02/2609
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again, we're asking a special determination
by you to be made, were or were not computer
software, were or were not data, and again, a
final determination of the amounts if you
make that finding.

with respect to Count 29,
again, another charge of tampering with
records. we're asking you make another
ceparate determination, were ar werc not
computer software, were or were not data, and
the amounts reguested, amount of loss to the
yictim 1f you can make that determination.

with respect to Count 30, the
charge is aggravated theft. 1In this case,
we're asking you to make a determination if
your finding is guilty on that charge, you
will also have to make a determination as to
the vajue involved. and again, there's a
1ist of value here for you to =-- for your
determination. You will have to make that
finding.

with respect to Count 3L,

another charge of money Yaundering, we simply

4340

need you to make a determination on that
charge,
¢ount 33, charge of forgery,

rage 72
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NOE118
count 32, count 34, count 35, Count 36, Count

37, count 3B, 39, 40, 41, 42, 43, 44, A5, 46,
48, 49, and 52 are all counts of forgery.

The definiticon has been provided to you, and
in those counts you will simply have to make
your determination and sign the verdict Torm
atcordingly.

when you have reached your
verdicts, you will complete the form that
will correspond to your decision, and again,
all of you must sign this in ink.

You may not discuss or congider
the subject of punishment. Your duty 1is
confined to the determination as to whether
vhe State has proven each and every aloment
of each and every offense against Mr. Noe by
evidence heyond a reasonable doubt. 1In the
avent you find the defendant guilty, the duty
to determine the punishment 13 placed, by

taw, upon the Court.

4341

You must not be influenced by
any consideration of bias, sympathy, or
prejudice. Tt is your duty to carefutly
waigh the evidence, to decide all the
disputed guestions of fact, and to apply the
instructions of the Court to your findings,
and to rander your verdicts accordingly.

Now, in fulfilling your duty,

yaur efforts must be to arrive at a just
page 73
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verdict. Consider all the evidence and make
your findings with intelligence and
impartiality, and without bias, sympathy, or
prejudica, so that both the state of vhio and
the defendant may feel that their case was
fairly and impartially tried,

Now, at the commencement of
this case, each of you tock an oath to abide
by the Court's instructions, and each of you
will recall my daily admonitions to avoid
daily media in this case. In what will be my
Tast admonition in this respect, you must not
allow anything that happens outside of this

courtroon to affect your decision. You must

4342

not let any bias, sympathy, prejudice, media
characterizations, or any public opinion
influence your decision.

1f, during the course of the
trial, the Court said or did anything that
you consider an indication of the court's
view on the facts, you are instructed to
disregard it,

It may be difficult to remember
all these instructions, so therefore,
obviously, you'll be given copies. You may
rafer to these instructions if you're in
doubt as to any point or instruction., I do
caution you, as ingicated at the commencement

page 74
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NoE118 .
of this trial, you should not single out one,

any one point or instruction and ignore all
the others. The instructions should be
considered as a whole and each instruction
may be considered only as it relates to the
other instructions,

your initial conduct upon
enteping the jury room is a matter of

importance. It is not wise immediately to

4343

exprass a determination to insist upon a
certain verdict becauss if your sense of
pride is aroused, you may hesitate to change
your position even if you later on decide you
are wrong.

Consult with one another and
consider each other's views and deliberate
with the objective of reaching a verdict if
you can do so without disturbing your own
individual judgment about this case. Each of
you must decide this case for vourself, but
yvou should only do so after discussion and
consideration of the case with your fellow
jurcers, Do not hesjtate to change an opinion
if convinced that it is wrong. However, you
should not surrender an honest conviction in
order to be cengeninl or to reach a verdict
s0lely because of the opinion of other
jurars,

Now, at this point, Ms. Rohrs,
Page 75
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